
 
 

 
 
 

Fairness Tax 
 

Belgium has recently introduced a ‘Fairness Tax’ (Act of 30 July 2013, published in the Belgian 

Official Gazette on 1st August). 

 

The Fairness Tax is a separate assessment aiming at taxing distributed profits (dividends) that 

were not effectively subject to the normal Belgian corporate tax regime due to the notional 

interest deduction regime and/or carried forward tax losses deduction. The Fairness Tax applies 

as from tax year 2014 (financial year ending on 31st December 2013 or later). 

 

Scope 

 

The Fairness Tax applies to both Belgian companies and Belgian permanent establishments of 

foreign companies. It only applies to Belgian or foreign companies not qualifying as ‘small or 

medium-sized enterprises’ (the thresholds relating to turnover, balance sheet total and 

workforce of article 15 of the Companies Code have to be evaluated on a consolidated basis). The 

limitation of the measure’s scope of application to ‘large’ companies could possibly be 

challenged from a ‘non-discrimination’ perspective. 

 

The Fairness Tax only applies when the company distributes dividends in a given financial year. 

‘Liquidation surpluses’ (i.e. liquidation proceeds exceeding the amount of paid-up capital) are 

not within the scope of the Fairness Tax. According to the Finance Minister, deemed 

distributions resulting from a share buy-back operation are subject to the Fairness Tax. 

However, it is questionable whether the text of the act supports the position of the Finance 

Minister. Dividends distributed in the context of the recently introduced transitional measure, 

whereby – under certain circumstances - taxed reserves could still be distributed at a 10% 

withholding tax rate if the net dividend is immediately contributed in the company’s share 

capital (Programme Act of 28th June 2013), would not be within the scope of the Fairness Tax 

according to the parliamentary documents. 

 

Calculation 

 

In order to determine the taxable base of the Fairness Tax - in a first step – the difference must 

be calculated between, on the one hand, the amount of gross dividends distributed in the taxable 

period, and, on the other hand, the amount of the final taxable base (as determined after all 

allowable deductions) that is effectively subject to the normal corporate tax regime. The 

Fairness Tax is only due if the outcome of the above calculation is a positive amount. As a result, 



 
 
 

the part of the (distributed) profits that is effectively subject to the normal corporate tax regime 

is not (also) subject to the Fairness Tax. 

 

In a second step, distributions of taxed reserves accumulated in previous tax years (and 

ultimately relating to tax year 2014) can be deducted from the positive difference, if any, 

resulting from the first step. The elimination of previously taxed reserves is intended to avoid 

that future distributions of ‘old’ profits would be subject to the Fairness Tax. To this end, a LIFO 

(‘last in first out’) approach applies, meaning that the most recent taxed reserves are deemed 

distributed first. As a result, it is not possible to avoid the Fairness Tax by alleging that the 

dividend distribution stems from ‘old’ reserves. 

 

In a third step, the difference obtained in step 2 must be multiplied by a percentage calculated 

as follows: 

(notional interest + carried forward tax losses used in the relevant tax year) 
----------------------------------------------------------------------------------------------------------------- 

(taxable result excluding tax exempt reductions in value, provisions and capital gains) 
 

The taxable result to be taken into account in calculating the denominator equals the sum of (i) 

the increase/(decrease) of taxed reserves during the taxable period, (ii) disallowed expenses, 

and (iii) distributed dividends, it being understood that tax exempt reductions in value, 

provisions and capital gains on shares are not included. 

 

Since the tax exempt capital gains are excluded from the denominator, the Fairness Tax can also 

apply to tax exempt capital gains distributed as dividends, notwithstanding the fact that this tax 

has been presented as a measure (only) intended to tax companies utilizing notional interest 

deduction and/or carried forward tax losses. 

 

The taxable base of the Fairness Tax as calculated above cannot be further reduced by e.g. 

carried forward tax losses, notional interest deduction, dividend received deduction or any other 

deduction. 

 

The Fairness Tax rate amounts to 5.15% (5%, increased with 3% crisis surtax). Furthermore, the 

Fairness Tax is subject to the prepayment regime (i.e. the tax is increased if insufficient tax 

prepayment have been made). The Fairness Tax is not deductible for corporate income tax 

purposes. 

 

 

 



 
 
 

 

Example 

 

 

Consequences 

 

Since the distribution of tax exempt capital gains could increase the Fairness Tax due, the 

measure may have a substantial impact on e.g. holding companies distributing capital gains on 

shares. 

 

Given that the Fairness Tax is only due if dividends are distributed in a given financial year, 

particular attention should be given to the timing of dividend distributions. 

 

Finally, it is important to note that questions could be raised in respect of the compatibility of 

the Fairness Tax with the EU Parent-Subsidiary Directive. The government has notified the new 

measure to the European Commission. 

 


