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VAT deduction and active holding companies 
Recently the Court of Justice of the European Union delivered a much-anticipated judgment in the joined cases of Larentia + Minerva (C-108/14) and Marenave Schiffahrts (C-109/14). 

The Court rules out that the expenses connected with the acquisition of shares in subsidiaries incurred by a holding company which involves itself in their management and which, on that basis, carries out an economic activity (by supplying taxable management services to its subsidiaries) must be regarded as general expenses. The VAT incurred on those general expenses must, in principle, be deducted in full, unless certain services rendered by the holding companies to its subsidiaries were VAT exempt. 

However, expenses connected with the acquisition of shares in subsidiaries incurred by a holding company which involves itself in the management only of some of those subsidiaries and which, with regard to the others, does not carry out an economic activity, must be regarded as only partially belonging to its general expenses. As a result, the VAT paid on those expenses may be deducted only proportionally to the economic activity of the holding company, according to criteria to be set out by the EU Member State where the holding company is established. The method of calculation (to be distinguished from the general pro rata method used for VAT payers supplying services both subject to the VAT and exempt from VAT) should objectively reflect the part of the input VAT to be attributed to the economic activity of the holding company. 

From a Belgian VAT point of view, the judgment confirms the existing administrative practice that has followed older EU case law on holding companies’ input VAT recovery (see point 336 of the Belgian VAT guidelines). The Belgian VAT authorities currently consider costs relating to the acquisition and holding of shares in entities (in which the holding company supplies management services) as general costs of the holding company’s economic activity. Therefore, VAT on these costs was and remains in principle deductible to the extent that it is linked with VAT taxable transactions. 

Importantly, the judgment confirms that dividends do not necessarily impact upon the right to recover the holding company’s input VAT as long as it is clear that the holding company is supplying taxable (management) services to its subsidiaries. In other case law (Securenta, Portugal Telecom) the Court appeared to allow Member States to limit input VAT recovery for “non-economic” activities (dividends received from subsidiaries), in spite of the fact that the holding company concerned had been supplying taxable management services to its subsidiaries. This judgment now returns to the older case law through its confirmation of input VAT recovery for active holding companies (Cibo Participations, EDM and other). This judgment should make the VAT position of active holding companies clearer and, therefore, more solid. 

For any further questions on this legal development, please contact: 
Stijn Vastmans – Head of VAT (stijn.vastmans@tiberghien.com) [image: image1.png]
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